history of confirmation politics. The purpose of these historical narratives is not to adjudicate particular claims of unprecedentedness but rather to highlight the ways in which any claim of (un)precedentedness involves particular, contestable constructions of the past. The Essay concludes with some thoughts about why we might prefer some available pasts to others.
I. THE PRESENT
By the middle of 2004, Republicans were furious. Three years into George W. Bush's presidency, they were having at best very limited success in stocking the federal courts, and especially the circuit courts, with their preferred personnel. Democrats had held the Senate majority for most of the 107th Congress (2001) (2002) (2003) , 3 and they had used their power to good effect, confirming only 52% of Bush's 4 nominees to the courts of appeals. 5 But Republicans retook the Senate in the 2002 midterms and clearly expected the pace of appointments to pick up. Orrin Hatch, who became chair of the Judiciary Committee, announced that he would dial down the deference traditionally given to home-state senators, holding hearings and votes even for nominees opposed by both home-state senators. 6 Of the seven appeals-court nominees in that Congress who did not have the approvals of both home-state senators, five were voted out of committee. 7 Patrick Leahy, the ranking Democrat on the Judiciary Committee, solemnly intoned that this move would "be long remembered in the annals of the Senate and of our committee for the precedent set by [holding a hearing on a nominee over the objection of (2015) . 4 Given the frequency with which Presidents, members of Congress, and judges are mentioned, this Essay purposefully deviates from the Harvard Law Review's custom of using the titles of all political officeholders whenever they are mentioned. . 7 Sollenberger, supra note 6, at 144 tbl.2.
-------------------------------------------------------------

Circuit in February 2004
19 -each of whose nominations had fallen to a filibuster earlier in the same Congress. 20 (Pickering had also been nominated in the 107th Congress but had not been reported out of committee. 21 ) Majority Leader Frist echoed the President's language, asserting that the recess appointments were the "proper response to unprecedented obstructionism." 22 Minority Leader Tom Daschle, on the other hand, insisted in a floor speech that it was the White House that was flouting established political norms:
In spite of the Senate's judgment, the President has chosen to take the unprecedented step of using recess appointments to bypass the Senate on two occasions. . . . At no point has a President ever used a recess appointment to install a rejected nominee on to the Federal bench. . . . This White House is insisting on a radical departure from historic and constitutional practices. 23 He called on the White House to offer "assurances that it will no longer abuse the process and that it will once again respect our Constitution's essential system of checks and balances"; 24 when that reassurance was not forthcoming, he announced that Democrats would shut down the judicial confirmation process entirely "until we are given the assurance that they will not recess appoint future judges, especially judges who have been rejected by the Senate." 25 The White House rejected the offer, citing the need to use recess appointments in the face of "unprecedented Democratic obstructionism." 26 After about a month and a half, a deal was reached: The White House foreswore recess appointments of judges for the remainder of the Congress, and Senate Democrats agreed to allow a floor vote on twentyfive nominees (twenty for district courts and five for courts of appeals). The deal specified, however, that a number of other nominees, including Pryor and Pickering, would not be brought to the floor. 27 In November of that year, Bush was reelected, and Republicans gained four Senate seats, giving them a total of fifty-five. Within days of the election, Frist announced that, " [o] ne way or another, the filibuster of judicial nominees must end" in the next Congress. 28 As the new Congress convened, Frist expanded upon what he meant:
-------------------------------------------------------------
[I]n the last Congress I believe the Senate failed to perform an essential constitutional duty. It failed to offer advice and consent to the President by filibustering ten judicial nominees and threatening to filibuster another six. These filibusters were unprecedented. Never in the history of the Senate has a minority filibustered a judicial nominee who had clear majority support. This was an abrupt and an unfortunate break in more than 200 years of Senate tradition, of Senate history. This tradition must be restored, not merely because we honor the traditions of the Senate, but because this tradition reflects the proper role for this body, the Senate, as designed by our Framers in the constitutional arrangement. 29 If Democrats would not go along, he threatened, it would become necessary to "change Senate procedures." 30 Frist was threatening to invoke what was variably called either the "nuclear option" or the "constitutional option." In brief, this would involve either (a) the chair ruling that cloture on a nomination was achieved by majority vote with that ruling upheld by majority vote on the floor, or (b) the chair ruling that cloture on a nomination required a supermajority vote with that ruling overturned by majority vote on the floor. The (at least implicit) theory behind either ruling would be that an absolute minority veto would violate a structural constitutional principle of majority rule within a house of Congress. 31 In making this threat -and in decrying Democratic obstruction as unprecedented -Frist had significant support from conservative media elites. 32 Democrats, in turn, depicted the threat as a dangerous innovation. In the words of Senator Chuck Schumer, "[f]or the sake of country and some degree of comity, I would hope and pray that the majority leader would not take away the Senate's time-honored, 200-year-old tradition." 33 Several nominees, including Pickering, asked not to have their nominations resubmitted in the 109th Congress. 34 But Bush opted to renominate twelve circuit court nominees who had not been confirmed in the previous Congress, including Pryor and several others who had been held up as part of the deal the previous year. 35 When the renominations were announced, White House press secretary Scott McClellan said in a statement that "[t]he Senate has a constitutional obligation to vote up or down on a president's judicial nominees." 36 This appeared to set up a showdown: Democrats' professed views that these specific nominees were sufficiently unfit for judicial office as to warrant a filibuster came squarely into conflict with Republicans' willingness to use majoritarian means of eliminating the filibuster. The conflict was averted at the last minute in late May 2005, when a group of seven Democrats and seven Republicans went around both parties' leadership and reached an agreement to allow several Bush nominees to come to the floor, while preserving the filibuster. 37 More precisely, the Democrats on the Gang of Fourteen, as it came to be known, agreed for the remainder of the 109th Congress to vote for cloture on judicial nominees except in (undefined) "extraordinary circumstances," and the Republicans agreed to vote against an attempt to lower the cloture threshold for nominees. 38 Frist was displeased. He announced that he and the rest of the majority leadership had "decided to stand for [the] principle . . . [that e]very judicial nominee brought to the floor shall get a fair up-or-down vote." 39 He insisted that:
The proper term for our response is the "constitutional option" because we would rely on the Constitution's power of self-governance to restore Senate traditions barring judicial filibusters. Against their unprecedented power grab by filibuster -that is what I would call the nuclear optionthere is only one antidote that is certain, that would absolutely be effective, and that is the constitutional option. 40 The Gang of Fourteen agreement, Frist added, "stops far short of the principle on which this leadership stands." 41 Schumer, on the other hand, celebrated the agreement: "Our robust system of checks and balances has been saved from an unprecedented attack" -that is, the potential abolition of the filibuster. 42 The agreement quickly resulted in the confirmations of Janice Rogers Brown to the D.C. Circuit, Priscilla Owen to the Fifth Circuit, and William Pryor to the Eleventh Circuit, 43 but its systemic impact was modest: the 109th Congress saw the rate of confirmation to appellate judgeships tick up to 56%. 44 The 109th Congress also saw the confirmations of John Roberts and Samuel Alito to the Supreme Court. While Roberts was confirmed by a vote of seventy-eight to twenty-two, Alito was confirmed by a much narrower vote of fifty-eight to forty-two. 45 However, cloture was invoked on the Alito nomination by a vote of seventy-two to twenty-five. 46 All seven Democrats in the Gang of Fourteen voted for cloture, 47 but only two of them voted to confirm Alito. 48 In the context of abysmal approval ratings for President Bush, Democrats retook control of both houses of Congress after the 2006 elections, 49 meaning that a minority filibuster was no longer the President's principal concern when it came to confirming judges. In the 110th Congress, only 43% of Bush's nominees to the circuit courts were confirmed. 50 The 2008 elections were also good for the Democrats, with
Id. Conservative media were also unimpressed. A story in the Washington Times ended with this masterpiece of snark: "Mr. McCain, a chief architect of the deal . . . had to leave the press conference before it ended to make an early screening of a movie about himself." Charles Hurt, 7 50 Goldman and his coauthors put it at 46%, Goldman et al., supra note 44, at 8 tbl.1, but they appear to have missed one unconfirmed nominee. They count twenty-two nominees, whereas there were in fact twenty-three. See S. REP. NO. 111-11, at 32-34 (2009) (listing twenty-four nominees, one of whom -Rod Rosenstein -is mistakenly listed twice).
Barack Obama winning the presidency and the party significantly increasing its margins in both chambers. 51 Indeed, for several months of the 111th Congress, Democrats had a filibuster-proof majority, if the entire caucus held together. 52 And Obama secured the confirmation of 68% of his circuit court nominees in that Congress, a significantly higher percentage than was achieved at any point during the Bush Administration. 53 Moreover, both Sonia Sotomayor and Elena Kagan were confirmed to the Supreme Court with sixty-eight and sixty-three votes, respectively. 54 But the smooth sailing was not to last: After what Obama referred to as the Democrats' "shellacking" in the 2010 midterm elections, 55 their Senate margin was much reduced in the 112th Congress, and the confirmation rate for circuit judges dropped back to 57%. 56 Moreover, Republicans increasingly drew out each confirmation process by denying unanimous consent, leading to what some academic observers described as "unprecedented obstruction and delay." 57 Indeed, in the context of nonjudicial appointments, the Administration got so fed up 58 that, in January 2012, Obama unilaterally declared the Senate to be in recess, the chamber's convening of pro forma sessions notwithstanding, so as to make recess appointments to the Consumer Financial Protection Bureau (CFPB) and the National Labor Relations Board (NLRB). 59 House Speaker John Boehner called the move "an extraordinary and entirely unprecedented power grab . . . that defies centuries of practice . . . [and] would have a devastating effect on the checks and balances that are enshrined in our Constitution." 60 On the constitutional point, the Supreme Court would at least partially agree, invalidating these appointments in June 2014. 61 In the shorter term, some Republicans used the recess appointments as a justification for increased obstructionism on judicial nominees. As Senator Jim DeMint put it, "[u]nless he revokes his unprecedented recess appointments that defied the constitutional role of Congress, I don't intend to support any of his judicial nominees this year." 62 In November 2012, Obama was reelected, and Democrats added to their Senate margin, but they were still well shy of sixty votes. 63 Confirmation battles came to the fore almost immediately. Although some circuit judges were confirmed in the opening months of the new Congress, 64 a number of others were held up. Especially upsetting to Democrats was Republicans' refusal to consider three judges nominated to the D.C. Circuit; Republicans asserted that Obama was trying to "pack" the court. 65 Republicans also filibustered a number of nominees to executive and independent agencies, including several at the cabinet level and those whom Obama had recess appointed in the previous Congress. 66 By July 2013, Majority Leader Harry Reid was prepared to eliminate the filibuster for executive and independent agencies by majority vote. 67 Minority Leader Mitch McConnell declared the threat to be "a very sad day for the Senate. If we do not pull back from the brink, my friend the majority leader is going to be remembered as the worst leader of the Senate ever, the leader of the Senate who fundamentally changed the body." 68 Senator Jeff Sessions explicitly linked Republican opposition to the recess appointments: "We shouldn't sit here and go quietly when the President of the United States -without any legal basis, in my opinion -makes a recess appointment to avoid the confirmation process, and now we object to these people being confirmed after they were in office." 69 At the last minute, a deal was struck: Republicans would allow votes on seven nominees, including the CFPB nominee who had been recess appointed; Democrats would withdraw the nominations of the two NLRB recess appointees and substitute in their stead two others, who would receive floor votes; and Democrats would not eliminate the filibuster. 70 The New York Times reported on the deal's warm afterglow: "Though the agreement did nothing to change or save the filibuster in the future, negotiators insisted the deal -and the difficult process that created it -would have far-reaching ramifications in restoring comity and cooperation in the Senate and could create an atmosphere for reaching larger legislative agreements." 71 That optimism dissipated quickly. 72 Republicans maintained their filibusters of judicial nominees -their "continued run of unprecedented obstructionism," in Reid's words 73 -and Democrats soon grew fed up. On November 21, 2013, they finally went "nuclear": declaring that Congress "has wasted an unprecedented amount of time on procedural hurdles and partisan obstruction," 74 Reid raised a point of order that "the vote on cloture under rule XXII for all nominations other than for the Supreme Court of the United States is by majority vote." 75 Senator Leahy in the chair ruled against him, at which point Reid appealed the ruling to the floor, where it was overturned by a vote of fifty-two to forty-eight (including Leahy voting to overrule himself). 76 It was thus established as an authoritative interpretation of the Senate rules that cloture on all non-Supreme Court nominations was by simple majority. Cloture was then invoked on Patricia Millett's nomination to the D.C. Circuit by a vote of fifty-five to forty-three, 77 and she was confirmed by a vote of fifty-six to thirty-eight. 78 ("Consistent and unprecedented obstruction by the Republican Caucus has turned 'advise and consent' into 'deny and obstruct.'"). 75 Id. at S8417. 76 Id. at S8417-18. 77 Id. at S8418. 78 Id. at S8584 (daily ed. Dec. 10, 2013).
Heralding the move, Obama noted that it came in response to "an unprecedented pattern of obstruction in Congress that's prevented too much of the American people's business from getting done." 79 Sessions had a somewhat different take, declaring that it constituted "the greatest alteration of the rules without proper procedure that we have probably seen in the history of the Republic." 80 Senator Lamar Alexander echoed the point: "This action by the Democratic majority is the most important and most dangerous restructuring of the rules of the Senate since Thomas Jefferson wrote the rules at the founding of our country." 81 As a result of the rules change, judicial confirmation rates shot up: in the 113th Congress, 91% of circuit nominees were confirmed. 82 It was only after the elimination of the filibuster for non-Supreme Court nominees that Democratic appointees began to dominate most of the circuits. 83 In the 2014 elections, Republicans retook the Senate. 84 In the context of the heightened tensions over judicial nominees, they were not inclined to cooperate with the Administration. Undoubtedly aware of this, Obama barely bothered to put forward any nominees for the circuit courts. Of the eight nominees to the courts of appeals in the 114th Congress, only one was confirmed (Luis Felipe Restrepo, to the Third Circuit). 85 District court confirmations dropped off as well, although not quite so starkly: of the sixty-three nominees to the trial courts, eighteen were confirmed, for a confirmation rate of 29%. 86 The most contentious confirmation battle, of course, came with the Supreme Court vacancy that unexpectedly arose in February 2016.
On February 13, Justice Scalia passed away. That same day, both Majority Leader McConnell and Judiciary Committee Chairman Chuck Grassley announced their view that the next President -that is, the winner of the 2016 election -should nominate Scalia's replacement. Both framed their position in terms of letting "the American people" Some scholars concurred in the judgment; in their particularly detailed treatment, Robin Kar and Jason Mazzone concluded that:
The historical rule that best accounts for the entire history of Supreme Court appointments is . . . the following: . . . the Senate may only deliberately transfer one President's Supreme Court appointment powers to an unknown successor -as Senate Republicans are currently attempting to do with their plan -if there are contemporaneous questions about the status of the nominating President as the most recently elected President. 90 Obama attempted to neutralize some opposition by nominating Merrick Garland, a D.C. Circuit judge who was respected on both sides of the aisle. 91 Perhaps more importantly, at age sixty-three, Garland's tenure on the Court would likely have been comparatively short. 92 Both parties made attempts to use the vacancy and the Garland nomination as cudgels in the 2016 presidential, and especially senatorial, elections, 93 which had the effect of increasing the issue's salience. 94 Perhaps because the Court was generally a higher priority for Republican voters 95 the Republican caucus held firm, and Garland's nomination was returned to the President at the conclusion of the 114th Congress. 96 Michael Gerhardt and Richard Painter described the blocking of Garland's nomination as breaking "the patterns of more than 100 years in which the Senate held confirmation hearings for all but two Supreme Court nominees (who had withdrawn their nominations prior to their hearings) and of the Senate's approving every Supreme Court nominee who had strong professional credentials and a judicial ideology within the mainstream of American constitutional law." 97 The 2016 elections shocked most political observers: not only did Republicans retain control of both houses of Congress, but Donald Trump defeated Hillary Clinton to become President. 98 This meant, of course, that Trump would enter office with a Supreme Court vacancy to fill, but it remained the case that, at least under the terms of the 2013 filibuster reform, cloture on Supreme Court nominees required sixty votes. Trump nominated Neil Gorsuch, a conservative Tenth Circuit judge who had been on a list of potential nominees Trump had released during the campaign. 99 But even before Trump announced his pick, some Democrats came out in opposition: Senator Jeff Merkley said that he would filibuster any nominee other than Garland, because "[t]his is a stolen seat. This is the first time a Senate majority has stolen a seat." 100 After the nomination was announced, Senator Elizabeth Warren also used the "unprecedented blockade of Judge Merrick Garland's nomination to the Supreme Court" as part of her rationale for opposing Gorsuch was confirmed by a vote of fifty-four to forty-five. 112 Minority Leader Schumer described the lowering of the cloture threshold as "the end of a long history of consensus on Supreme Court nominations." 113 Majority Leader McConnell, for his part, insisted that The one constant in each of these conflicts is that each side claims that the other has behaved in an unprecedented manner or forced the nation into an unprecedented situation. That claim then serves to justify some response, which in turn gets characterized as unprecedented. 116 Indeed, the term "unprecedented," along with a few nearly synonymous phrases ("never before in the nation's history," "defies centuries of practice," "violates a two-hundred-year-old tradition," etc.), arises with such frequency that it takes on an almost ritualistic character. The actual content of the claim fades into the background: Are the events of the last decade and a half really so extraordinary as to be incapable of assimilation into the arc of American constitutional development? What would count as precedent for these events, anyway? And if claims of unprecedentedness are made with such lulling regularity any time there is legislative procedural maneuvering, does the past have any utility for us at all? II. THE PASTS Any attempt to understand claims of unprecedented behavior necessarily sends us to the historical record, 117 to try to construct a narrative of the past within which the behavior either fits or does not. Doing so will allow us to think more broadly, not only about the availability (or lack thereof) of "precedents" for activities in the present, but also about the choices that go into constructing a precedential relationship and the rhetorical work that claims of unprecedentedness do.
To those ends, this Part offers two historical narratives: one of obstruction in Congress generally, and one of the appointments and confirmation process (with a focus, although not an exclusive one, on judicial appointments battles). The hope is that they will provide usable histories, allowing us to situate recent events within longer narrative arcs of American constitutional development. These narratives will also, as it turns out, demonstrate the deep precedentedness of claims of unprecedentedness in discussions of American legislative procedure.
A. Legislative Obstruction
One way we might attempt to situate the recent constitutional politics of judicial appointments is with respect to the history of legislative obstructionism more generally. Concern about obstruction began early: the standing rules adopted by both the House and the Senate in the First Congress limited members' ability to speak multiple times on the same topic and provided for the chair to call members to order. 118 In the Manual of Parliamentary Practice that Thomas Jefferson compiled for his own use as President of the Senate and later published, he wrote that "[n]o one is to speak impertinently or beside the question, superfluously or tediously." 119 Small-scale obstruction of course occurred from Congress's earliest days. In August 1789, when President Washington came in person to the Senate to seek its advice and consent on instructions to be given to treaty negotiators, Senator William Maclay of Pennsylvania called for both the reading of various papers aloud and the commitment of the issue to a select committee, so as to allow the matter to be debated away from the overawing presence of the President. 120 The delaying tactics worked: after Washington stormed out in frustration, the Senate debated the proposed instructions, altering some and voting others down. 121 Another incident the following year -this time in the House of Representatives -is sometimes regarded as the first American filibuster: during a debate over where to locate the national capital, Representatives Elbridge Gerry of Massachusetts and William Loughton Smith of South
Cong., 1st Sess. 9-10 (1789); S. JOURNAL, 1st Cong., 1st Sess. 13-14 (1789). Of course, such concerns did not begin with the U.S. Constitution. See CHAFETZ, supra note 6, at 270 (noting early-seventeenth-century rules in the House of Commons aimed at curbing dilatory tactics).
119 THOMAS JEFFERSON, A MANUAL OF PARLIAMENTARY PRACTICE § 17, at 36 (Cosimo Classics 2007) (1801). 120 See CHAFETZ, supra note 6, at 281. 121 Id.
Carolina held the floor until their exhausted colleagues agreed to adjourn for the day. Their purpose in doing so was to delay passage of the bill until one of their allies in the Senate, who had been ill, recovered enough to vote against the bill when it got to his chamber. 122 It is worth reiterating that the "filibuster" over the location of the capital took place in the House, not the Senate. This fact should at least make us begin to question the oft-heard claim that there is something about the Senate's institutional design that makes it inevitably the more obstructive of the two chambers. Indeed, in a groundbreaking study of legislative obstruction in American history, Gregory Koger found that "there was more obstruction in the House than the Senate from 1789 to 1901." 123 To observers at the time, this fact seemed to follow naturally from institutional design. As Senator Richard Coke of Texas put it in 1884:
It is well known . . . that bills are passed much more rapidly and with much more facility through the Senate than through the House on account of the difference in the constitution of the two bodies, the one small and compact and the other large and unwieldy. It is also well known that with the expiration of every Congress large numbers of bills which have passed the Senate die on the Calendar of the House from non-action. 124 But even as Coke was speaking, this was beginning to change. The previous year, the House Rules Committee for the first time reported out a resolution, subsequently adopted by the full chamber, that suspended the normal calendaring rules and allowed a particular piece of legislative business to jump the queue. This was a hugely important innovation: it allowed the Rules Committee to set the agenda for the chamber, and, since the Speaker maintained tight control over (and indeed chaired) the Rules Committee, it in effect allowed the leadership of the majority party to set the agenda. 125 A few years later, with Speaker Thomas Reed presiding over a slim Republican majority, Democrats began employing a "disappearing quorum" in an effort to bring the business of the House to a standstill: under the extant practices, only members who actually cast a vote were counted for quorum purposes. If all of the Democrats simply refused to vote, and if more than a handful of Republicans were absent, then the chamber would lack a quorum and could do nothing other than adjourn. 126 By January 1890, Reed had had enough: after Democrats refused to vote and thereby deprived the House of a quorum to decide a contested election, 127 Reed ordered the clerk to record the names of those Democrats "present and refusing to vote" and to count them for quorum purposes. 128 The next day, Democrats objected to the usually anodyne matter of approving the previous day's Journal and then sought to use a disappearing quorum to prevent the Republican majority from voting to approve it. 129 Reed again counted the nonvoting Democrats as present for quorum purposes in overruling their objections and approving the Journal. 130 The debate over the previous day's Journal took the entire day, 131 and tempers ran high: Democratic Representative Richard Bland of Missouri called Reed "the worst tyrant that ever presided over a deliberative body," to applause from Bland's side of the aisle. 132 The following day began with a replay of the previous day's drama over the Journal. 133 Democrat William Bynum of Indiana, who had attempted to move an adjournment before the vote on approving the Journal but had been ignored, was outraged:
Mr. Speaker, it is the first time in the history of this House that the presiding officer has turned his back on a Representative and instructed a mere subordinate of the House to suppress him by calling the roll . . . . There is no possible way by which the orderly methods of parliamentary procedure can be used to stop legislation. The object of a parliamentary body is action, and not stoppage of action. Hence, if any member or set of members undertakes to oppose the orderly progress of business, even by the use of the ordinarily recognized parliamentary motions, it is the right of the
-------------------------------------------------------------
127 It was not a coincidence that matters came to a head over an election contest. As Richard Valelly has shown, the contest over the Reed reforms was tied to Republican attempts to maintain electoral power in the South by protecting the votes of African Americans. majority to refuse to have those motions entertained, and to cause the public business to proceed. . . .Whenever it becomes apparent that the ordinary and proper parliamentary motions are being used solely for purposes of delay and obstruction; when members break in an unprecedented way . . . over the rule in regard to the reading of the Journal . . . [i]t is then the duty of the occupant of the Speaker's chair to take, under parliamentary law, the proper course with regard to such matters . . . . 135 Two weeks later (with Democrats still refusing to vote and still objecting when they were counted for quorum purposes 136 ), the House adopted a set of reforms to the chamber's standing rules. 137 The revisions, which would come to be known as the "Reed Rules," were far-reaching and almost uniformly anti-obstructionist in content. Most significantly, they codified the Speaker's power to count the quorum; they provided that "[n]o dilatory motion shall be entertained by the Speaker," while leaving the definition of "dilatory motion" to the Speaker's discretion; and they lowered the quorum threshold in the Committee of the Whole to one hundred members. 138 Eric Schickler has described the adoption of the Reed Rules as "without question one of the most significant events in the institutional development of the Congress. No single change did more to secure majority rule in the House." 139 Democrats took control of the House in the 1890 elections and repealed the Reed Rules in 1892. But after Minority Leader Reed led an obstructionist campaign with the sole aim of restoring his anti-obstructionist rules, Democrats reinstated them in 1894, and Republicans retook control of the House in 1895, giving the speakership to Reed once more. 140 By the end of the nineteenth century, then, the combination of the power vested in the Rules Committee 141 and the anti-obstruction measures embodied in the Reed Rules had centralized power in the leadership of the majority party to a significant degree, paving the way for relatively frictionless passage of the majority leadership's agenda. 140 See CHAFETZ, supra note 6, at 287-88. 141 An observer in 1896 noted that "giving very large power to a small committee of five men, the committee on Rules" was part of the "inevitable tendency towards the centralization of power" in the Speaker. M.P. FOLLETT, THE SPEAKER OF THE HOUSE OF REPRESENTATIVES 307 (New York, Longmans, Green, and Co. 1896).
Indeed, by the first decade of the twentieth century, Speaker Joseph Cannon, a conservative Republican from Illinois, controlled House proceedings with such ruthless efficiency that a New York Times profile described him as "the greatest absolute monarch on earth": [I] n Russia the Czar is hedged about by bureaus; in Persia the Shah holds his throne by main strength; the President of the United States has to take counsel with Cabinet, Senate, and House, and the boss of Tammany Hall with his district leaders; but the "Yes" of the Speaker of the House of Representatives passes a bill and makes a law, and the "No" kills it. 142 But hubris precedes nemesis, and the reaction against Cannon was not far off. In 1910, a cross-partisan coalition of Democrats and progressive Republicans passed a change to the standing rules taking control of the Rules Committee away from the Speaker. Thenceforth, the Committee would be elected by ballot and would choose its own chair; the Speaker was forbidden to serve on the Committee. 143 After Republicans lost control of the House the following year, the new Democratic majority changed the rules to provide that the members and chairs of all standing committees would be elected by ballot, further diminishing the speakership. 144 In practice, a strong seniority system for committee chairmanships became the norm in both parties, 145 which in turn set the stage for a significant decentralization of power in the House, as long-serving chairs built their own fiefdoms. 146 In addition, the Legislative Reorganization Act of 1946 aimed at (and was successful at) empowering committees in both chambers by decreasing their numbers, bulking up their staffing, and formally delineating their jurisdictions. 147 As a practical matter, this meant that tremendous power in the House was in the hands of Southern Democrats for much of the twentieth century, 148 which of course allowed them to obstruct legislation of which they disapproved. 149 Again, however, pushback was not far off. Younger, more liberal Democrats began organizing via the Democratic Study Group starting in 1959, aiming to provide a counterweight to the procedural conservative biases. 150 Beginning in the 1970s, that push began to bear fruit: a central purpose of the Legislative Reorganization Act of 1970 was to curb the power of committee chairs, 151 and subsequent developments in cameral rules and party organization -including moving away from strict seniority norms -further eroded their influence. 152 Committee chairs' loss of influence was party leaderships' gain: in the 1970s, the Rules Committee again came under the control of the Speaker, and the rise of closed and restricted special rules made that committee more powerful than ever. 153 The result, by the 1980s and 1990s, was a "recentralization of power in the speakership," 154 which in turn meant far fewer opportunities for obstruction and delay of the majority party's agenda. (It is entirely possible that events of recent years, including the rise of the Freedom Caucus in the Republican Party and its success in ousting Speaker John Boehner in 2015, portend another swing of the pendulum in the decentralizing direction. 155 ) Meanwhile, in the Senate, legislative obstruction remained minimal for most of the nineteenth century. Koger does not identify a Senate filibuster until 1831; 156 for most of the rest of the century, filibusters remained quite rare, and filibustered bills generally passed at the end of the day. 157 As the Senate grew in size and workload (twelve states were admitted to the Union between the end of the Civil War and the outbreak of World War I), and as the House became comparatively more efficient, attention turned toward obstruction in the upper chamber. On March 4, 1917, the Armed Ship Bill, which would have armed the merchant marine against German U-boat attacks, fell to a filibuster when a group of eleven pacifist senators, led by Robert La Follette of Wisconsin, ran out the clock on the Sixty-Fourth Congress. 158 President Wilson, who had just been sworn in for his second term, was outraged, declaring that a "little group of willful men, representing no opinion but their own, have rendered the great Government of the United States helpless and
150 See Stevens et al., supra note 149, at 669-71. 151 CHAFETZ, supra note 6, at 294-95; Walter Kravitz, The Legislative Reorganization Act of contemptible." 159 This, he declared, was "a situation unparalleled in the history of the country, perhaps unparalleled in the history of any modern Government." 160 Wilson was not alone in his outrage: at a threethousand-person rally in Carnegie Hall two days later, the names of the filibusterers were greeted with cries of "Traitor!" and "Hang them!" 161 Indeed, the public pressure was so intense that some of the "willful men" denied that they had taken part in a filibuster at all; 162 by March 8, after only six hours of debate, the Senate adopted its first cloture rule by a vote of seventy-six to three. 163 The rule permitted debate on a matter to be brought to a close by two-thirds vote. 164 Still, for most of the twentieth century, filibusters remained rare in the Senate. Except at the end of a Congress, they required both significant physical endurance and a willingness to infuriate one's colleagues by bringing the business of the chamber to a halt. 165 As a result, filibusters were largely reserved for issues that raised especially intense opposition -for much of the twentieth century, that meant that filibusters were largely focused on civil rights bills. 166 But beginning in the 1970s, filibusters began to be employed with increasing regularity. 167 Just as the House was experiencing a backlash against obstructionism during this period, 168 so too was the Senate. In addition to the Legislative Reorganization Act of 1970, described above, the Senate in 1975 lowered the cloture threshold (for everything other than rules changes) to threefifths and instituted a "tracking" system, whereby other measures could move forward while one matter was being filibustered. 169 These measures, which Koger identifies as emblematic of a broader move from attrition to cloture as the means of ending filibusters, 170 likely had the unintended consequence of increasing and routinizing the use of the filibuster. 171 By the 1990s, it was accurate to describe the filibuster as nothing more than a sixty-vote requirement for the passage of most business through the Senate. 172 And by the beginning of the twenty-first century, frustrations had begun to boil over, with consequences that were partly traced in Part I. * * * How, then, might we characterize this narrative of legislative obstructionism in American history? Broadly speaking, minorities look for procedural tools -things like the mechanism of quorum-counting or the lack of a formal procedural mechanism to bring debate to a closethat they can employ to thwart or delay the majority's agenda. When the obstruction becomes pervasive enough that the majority, over some extended period of time, finds it intolerable, the obstructive tactics are restricted or eliminated. At such flashpoints, both the obstructors and those seeking to eliminate obstruction accuse the other side of unprecedented behavior. This is what happened with Speaker Reed's rulings from the chair and the subsequently codified Reed Rules; it is what happened with the creation of the cloture mechanism in 1917; and it is what happened with the reduction in power of the committee chairs in the 1970s. At the same time, legislators are apt to fear that too much centralization of cameral authority threatens their individual prerogatives. The revolt against Speaker Cannon, the recent difficulties of Speakers Boehner and Ryan, and the deliberate pace at which filibuster reform has proceeded in the Senate are all evidence of this worry about overcentralization. The result is a broad pattern of push and pull, of reforms aimed at limiting the minority's ability to obstruct while remaining vigilant against making things too easy for majority leadership.
The judicial appointments controversies of the last decade and a half, traced in Part I, fit this longer historical pattern nicely. The minority party increasingly seizes on the tools of obstruction, frustrating the majority. The majority strikes back, through mechanisms like reducing deference to home-state senators and issuing recess appointments. This, in turn, enrages the minority, which ramps up obstruction still further. There are short-lived attempts (such as those in 2004 and 2005) at restoring the status quo ante in the interest of preventing too much power from being consolidated in the hands of majority leadership, but ultimately the dam breaks, with the majority detonating the "nuclear option" in 2013 and 2017.
Of course, one can characterize many of these moves in such a way as to make the "unprecedented" label fit (or, perhaps, so as to make the events fit the label). But, as this section has demonstrated, one can also locate the events squarely within the longer historical arc of congressional debates over obstructive tactics.
B. Appointments Politics
One can also locate the events described in Part I within the longer historical arc of American confirmation politics. How much deference should we expect the President to receive in the appointments context? The answer, perhaps unsurprisingly, is that it depends. Confirmation politics has been contentious throughout American history: In 1795, John Rutledge, who was serving as Chief Justice of the Supreme Court under a recess appointment, was voted down on the Senate floor. Rutledge had outspokenly and vehemently opposed the Jay Treaty with Britain, and even though Washington nominated him knowing this, the Federalist press strongly opposed him, and Federalist senators followed suit. 173 Nor was Rutledge the only high-profile nominee voted down in the early Republic: even with overwhelming Republican margins in both houses of Congress, James Madison's desire at the beginning of his presidency to move Albert Gallatin from Treasury to State was thwarted by opposition in the Senate, 174 and in 1815, Madison was allowed to withdraw Henry Dearborn's nomination as Secretary of War after the Senate had voted to reject him. 175 In 1811, Madison's nomination of Connecticut customs collector Alexander Wolcott to the Supreme Court was rejected by an astonishing twenty-four-to-nine vote. 176 These rejections were emblematic of the "deep and bitter estrangement between Madison and his Congresses." 177 Other early Presidents faced similar appointments difficulties. In the lame-duck period following his crushing defeat by Andrew Jackson in the 1828 election, John Quincy Adams nominated William Creighton and Henry Gurley to district judgeships and John Crittenden to the Supreme Court. 178 In all three cases, the Jacksonian-dominated chamber passed a resolution declaring that it was "not expedient to act upon the nomination . . . during the present session." 179 As John Chambers, an anti-Jacksonian who had served in the House in the previous Congress, wrote to Crittenden, the Jacksonians had an "ulterior object in view. Three of the present Judges of [the Supreme] Court are very old & becoming infirm. A party ascendancy in the Court is therefore hoped for and will be obtained if possible." 180 Chambers expressed his hope that: [T] here are a sufficient number of the Jackson senators to carry the nomination who will be above disgraceful and degrading party feeling which would snatch from the present executive, the power of appointment to offices for the avowed, or to say the least of it, obvious purpose of reserving it for a successful competitor to reward his partisans. 181 When it became clear that hope would be disappointed, Chambers lamented in a subsequent letter: "What a set of corrupt scoundrels . . . and what an infernal precedent they are about to set." 182 Although Jackson did get to fill those seats with his copartisans, 183 he ran into a number of problems with appointments as well. Evincing some discontent with Jackson's "spoils system," the Senate rejected ten of his nominees in the first year of his presidency, although four of the ten were subsequently confirmed. 184 Jackson was handily reelected in 1832, but the anti-Jacksonians picked up control of the Senate; 185 in the aftermath, the Senate overwhelmingly rejected the nomination of Benjamin Tappan to a district judgeship, 186 and it twice rejected Roger Brooke Taney -once to be Secretary of the Treasury and a second time
to be an Associate Justice on the Supreme Court -largely out of unhappiness with his performance as Jackson's recess-appointed Treasury Secretary. 187 But the congressional Jacksonians did better in the 1834 midterms (and picked up a number of Senate seats during the TwentyFourth Congress); 188 as a result, when John Marshall died in 1835, the Senate confirmed Taney as his replacement. 189 One of the senators who gave Jackson a tough time with his appointments was John Tyler of Virginia. 190 Tyler had been a lukewarm Jackson supporter before becoming increasingly disenchanted over the course of Jackson's presidency. 191 He came to identify with the nascent opposition to Jacksonianism, throwing his lot in with the emerging Whig Party in the 1830s. 192 Ultimately, after a number of others declined to be considered or were rejected as unsuitable, he was chosen "by default" as the vice presidential nominee for the first unified national Whig ticket in 1840. 193 When William Henry Harrison became the first President to die in office a mere thirty-one days after his inauguration, Tyler became the first Vice President to ascend to the presidency -and was promptly nicknamed "His Accidency." 194 But simple anti-Jacksonianism proved insufficient as a governing platform, and Tyler, who remained a Jeffersonian Republican at heart, was never on board with the legislative agenda that Whigs in Congress (led by Henry Clay) were developing. After vetoing several bills central to that agenda, Tyler was expelled from the Whig Party five months after assuming the presidency, and the party subsequently opposed him at every turn. 195 Appointments were central to that opposition: in his single term, Tyler had seven rejected cabinet nominations. Three of these rejections were of Caleb Cushing to be Treasury Secretary: Tyler kept nominating him, and the Senate kept rejecting him. 196 Moreover, Tyler made nine total nominations of five individuals (again, nominating several repeatedly) in an attempt to fill two Supreme Court vacancies. Ultimately, only one was 197 (Nelson, a moderate Democrat, was confirmed after Democrat James K. Polk won the 1844 presidential election. As Gerhardt notes, "the Democrats [in the Senate] were disposed to approve one of their own, and the Whigs regarded him as a less offensive choice than any of the Democrats Polk was likely to pick." 198 ) Tyler also suffered several failed lower-court nominations. 199 A President with neither a party nor a popular constituency, it turned out, was unlikely to get the personnel of his choosing through the Senate.
With the death of Zachary Taylor in 1850, Millard Fillmore became the second Vice President to ascend to the presidency and the last of the four Whig Presidents. During the Thirty-Second Congress, with Democrats controlling both houses, two Supreme Court vacancies arose. Benjamin Curtis was rather swiftly confirmed to fill the first vacancy, 200 but the Senate refused to confirm anyone to the second seat, despite Fillmore's nominating three different people between August 1852 and February 1853. 201 By the time of the second and third nominations, Democrat Franklin Pierce had already been elected to succeed Fillmore -like Tyler, Fillmore could not even find a party to nominate him to run for reelection -and the Senate Democratic majority preferred to hold the seat open for Pierce to fill. 202 Events surrounding the Civil War also gave rise to some high-stakes appointments politicking. After Lincoln had been elected and Southern states had begun to secede, President Buchanan nominated his Secretary of State (and former Attorney General), Jeremiah Black, to fill the Supreme Court vacancy caused by Peter Daniel's death. 203 Black was a strong supporter of the Slave Power, 204 and, as the withdrawal of senators from seceding states had given Republicans a slim Senate majority at the end of the Thirty-Sixth Congress, Black was defeated in a partyline vote. 205 Several historians have suggested that a number of Republican senators were motivated by the desire to hold the seat open for Lincoln. 206 Not only did Lincoln get to fill the seat (with Republican Samuel Miller), but Congress also, in 1863, expanded the Court to ten Justices, in order to give Lincoln another appointment. 207 With Lincoln's assassination in 1865, Andrew Johnson, a War Democrat put on the ticket as a show of unity, became the third Vice President to ascend to the presidency. Like Tyler and Fillmore, he could claim no particularly strong base of either public or congressional authority; like Tyler, he was immediately an outsider to the party apparatus that brought him to power. And to boot, he was famously irascible. 208 As tensions over Reconstruction escalated, Congress responded by attempting to limit Johnson's power over personnel. In 1866, it reduced the size of the Supreme Court to seven Justices (with the Court's membership to decline to that number as serving Justices retired or died), so as to prevent Johnson from getting any appointments. 209 The following year, both the Tenure of Office Act and a rider to the Army Appropriations Act purported to limit Johnson's power to fire holdovers from the Lincoln Administration, and his impeachment in 1868 was precipitated by his violation of those strictures. 210 212 ) One of the first laws signed by President Grant in 1869 expanded the Supreme Court back to nine Justices, giving him an early appointment. 213 Grant initially squandered the gift by nominating Ebenezer Hoar, who was widely disliked in the Senate and was voted down on the floor. 214 Joseph Bradley was confirmed to the seat a couple of months later. 215 In 1881, President Hayes -who had promised to serve only one term -nominated Stanley Matthews to the Supreme Court seat vacated by Noah Swayne. Matthews faced heavy opposition from populist and agrarian groups, who believed he was too close to corporate interests. 216 He had also been Hayes's lawyer before the special Electoral Commission that had resolved the 1876 election in Hayes's favor, and he had helped broker the deal with House Democrats that convinced them to accept the Commission's conclusion. 217 Democrats had control of the Senate, and they simply ran out the clock, keeping Matthews bottled up in committee. 218 "To the shock of almost everyone," President Garfield renominated Matthews upon taking office. 219 With the Senate now evenly divided and some of Matthews's staunchest opponents from the previous Congress gone, he was eventually confirmed by a one-vote margin. 220 Nor were presidential personnel problems limited to the nineteenth century. In 1925, President Coolidge, a Republican, twice nominated Charles Beecher Warren to be Attorney General. Despite Republican control of the Senate, a cross-partisan coalition of Democrats and progressive Republicans twice defeated him, on the grounds that he was too close to big business. 221 This critique had special resonance in the immediate aftermath of the Teapot Dome scandal, which involved oil companies' bribing Interior Secretary Albert Fall to lease them naval petroleum reserves at low prices, without competitive bidding. 222 A decade later, Franklin Roosevelt's attempt to "pack" the Supreme Court was famously shot down by Congress in 1937. 223 Largely in response to the Court's jurisprudential "switch in time" (especially with respect to federal laws in NLRB v. Jones & Laughlin Steel Corp. 224 ) and Justice Van Devanter's decision to retire, thus ensuring a New Deal-friendly Court majority in the future, public opinion turned against Roosevelt's plan. 225 It would be a mistake to view the Court-packing plan as a major defeat for Roosevelt, however: although the Court remained at nine Justices, both its jurisprudence and its composition shifted in the
Nixon would win, Fortas was filibustered until Johnson withdrew the nomination, 237 allowing Nixon to appoint Warren Burger to the chief justiceship. But Democrats still held the Senate (albeit by a reduced margin), and a number of Democratic senators clearly opposed Haynsworth as a form of payback for the defeat of the Fortas nomination, especially given that each was accused of similar improprieties. 238 Angered by Haynsworth's defeat, Nixon looked for an ideologically similar nominee without the ethical baggage. 239 But Democrats, emboldened by their defeat of Haynsworth, made issues of both Carswell's ideology and his competence and defeated his nomination as well, resulting in the appointment of the much more ideologically moderate Harry Blackmun. 240 As a result of the Iran-Contra scandal, Democrats also controlled the Senate when Reagan nominated Robert Bork to the Supreme Court. This control allowed Democrats to stage the hearings in such a way as to win over the public, a task made easier by Reagan's sagging popularity. 241 Bork's nomination was thus handily defeated, whereas only a year earlier the (then Republican-controlled) Senate had unanimously confirmed his fellow originalist, Antonin Scalia. 242 The same political circumstances that gave rise to Bork's defeat meant that Douglas Ginsburg was unable to escape the cloud of his past marijuana use and was forced to withdraw. Ultimately, Anthony Kennedy, who was much more palatable to the Democratic majority, was confirmed. 243 George W. Bush was also deeply unpopular when he nominated Harriet Miers. Despite Republican control of the Senate, she was forced to withdraw when it became clear that many Republicans were not willing to defer to Bush's choice 244 -but, because of Republican control, the end result was the confirmation of Samuel Alito, who was widely seen to be more conservative. By contrast, after Democrats had retaken the Senate in the 2006 elections and with Bush's public standing at a nadir, Democratic opposition forced him to pick Michael Mukasey as Attorney General rather than several more reliable conservatives whose names had been floated. 245 * * * So how might we characterize this second narrative, this time of struggles over appointments? Put simply, confirmation politics is part of the broader current of interbranch politics, and the determinants of the success or failure of a President's nominees will not be so dissimilar from the determinants of the success or failure of other parts of her agenda. 246 Or to be a bit more specific, Presidents enjoying success in the public sphere -as measured both by their party's representation in Congress and by more diffuse indicia of public support -are more likely to get the personnel they want confirmed. At the same time, choices of whom to nominate and success or failure in getting those nominees confirmed may affect a President's public standing. 247 Presidents who have lost or never really had public support will have significantly more difficulty: they may see some nominees stalled or defeated, and they may find themselves forced to nominate suboptimal (from their own point of view) candidates in order to ensure Senate confirmation. This pattern holds across different types of nominees (executive and judicial, higher-and lower-ranking), and it manifests in different procedural forms. Thus, we've seen judicial nominees voted down on the Senate floor, from Rutledge to Bork. We've seen judicial nominees denied votes, from Creighton, Gurley, and Crittenden to Fortas. We've seen cabinet officials blocked, from Gallatin and Dearborn to Strauss.
Once again, the judicial appointments battles of recent years, discussed in Part I, fit into this broad pattern. When Presidents are riding relatively high in the public sphere -as George W. Bush was in the immediate aftermath of his reelection and Obama was in the immediate aftermath of both of his elections -they have relatively more success in the confirmation process, even if doing so necessitates the sorts of procedural changes traced out in the previous section. When they are doing less well overall, they also do less well in confirmations. Thus, Bush did significantly better in the 109th Congress than in the 110th, and Obama enjoyed high success rates in both the 111th Congress, immediately after his election, and the 113th Congress, after his reelection, when Democrats invoked the nuclear option. By contrast, Obama did worse in the 112th Congress, after the "shellacking" 248 of the 2010 midterms, and he did much worse -including, of course, the refusal to consider Garland -in the 114th Congress. 249
See generally id. at 119-34. 247 See id. at 20-24 (discussing the dynamics of political actors' engagement in the public sphere). 248 Baker & Hulse, supra note 55. 249 As of this writing, it is too soon to say much about Trump's record with judicial appointments. With Republicans in control of the Senate in the 115th Congress, and with the elimination of the As we have seen, some scholars have deemed Senate Republicans' obstruction of the Garland nomination unprecedented. 250 Given his low public standing, we might expect to see Trump nominate judges that Senate Republican leadership would prefer, rather than those that he would most prefer, insofar as he has a discernible view on the matter. Bush's failed nomination of Harriet Miers, followed by his successful nomination of Samuel Alito, may be instructive here: a relatively weak President who nevertheless commands a Senate majority may need to move toward his party in the Senate, because he will be unable to make the congressional party move toward him. In this regard, Neil Gorsuch may look a lot like Alito. 250 See supra pp. 258 And if the issue is who gets to shape the bench for the future, why should it matter that Earl Warren's resignation was conditional or that Fortas got a hearing? An explanation that fits the data equally well -and that, to my mind, at least, is more persuasive as an explanatory matter -is that Supreme Court nominations, like other nominations, are subject to many of the same forces as other parts of the President's agenda. Tyler, Fillmore, and Andrew Johnson had particularly poor standing in the public sphere at the time the Senate refused to allow them to appoint Justices. Failure to get their nominees confirmed was one manifestation of their poor public standing, but there were a number of others. Perhaps most starkly, none of the three was able to convince a major party to nominate him to run for election to the presidency in his own right, 259 and Johnson was impeached and very nearly convicted. 260 This poor public standing is not unrelated to how they came into the presidency, as I have traced above. But poor public standing is also not the same 
III. CONCLUSION
The question about how to construct a usable past matters all the more because of the normative valence it takes on when described as "precedent." Kar and Mazzone do not purport simply to describe past patterns; they add a normative dimension by elevating the pattern they've discovered to the status of a "historical rule" that they apply to judge the permissibility of present practice. 262 Likewise, the repeated, ritualistic accusations of "unprecedented" behavior by the other side in appointments controversies serve as accusations of misconduct. In these debates, no one ever uses "unprecedented" in a good way. 263 This means that a lot of normative work is being done by historical accounts. And, in particular, a lot of subsumed normative work is being done by the choices of how to frame those accounts. In Part I of this Essay, I offered my own description of recent judicial appointments controversies. In Part II, I offered two much longer narrative arcs within which the more recent events could be situated: one focused on legislative obstruction and the other on confirmation battles. Just as one could choose to describe the present in different terms than I have, one could also situate it within differently constructed and delineated pasts.
The choice among these is a political choice, and therefore the choice to describe something as unprecedented states a conclusion as much as it does a premise. This of course does not mean that we should stop talking about our present politics in terms of the past. But it does mean that we should be alive as to how political claims about the past are constructed. In the judicial context, Jerome Frank wryly noted that, "[s]omehow or other, there are plenty of precedents to go around" in order to legitimate any particular outcome. 264 The same dynamic of indeterminacy means that, when seeking to delegitimate any particular outcome, there are plenty of ways of describing it as "unprecedented" to
-------------------------------------------------------------
261 For a discussion of the ways in which public standing affects the relative power of political institutions, see CHAFETZ, supra note 6, at 15-26. 262 See Kar & Mazzone, supra note 90, at 60. go around. This is because every claim of unprecedentedness rests on a particular way of telling the story of what came before. For the claim to be persuasive (and therefore potentially capable of bearing normative weight), we must first find the story about the past to be persuasive. And because of the normative valence of these historical claims, persuasiveness must entail more than just factual accuracy; it must also entail the belief that this is the right framing, that the right facts have been picked out as relevant and worthy of being formed into a narrative. After all, it was accurate in 2015 to say that no President whose last name began with O had ever been denied a Supreme Court appointment so that the Senate could hold it open for his successor. But the claim that there was a precedent applicable to thus-named Presidents is unpersuasive because we do not generally consider stories about our political life that focus on the alphabet to be compelling. Telling a persuasive story requires thinking about the events of the past in context and constructing a narrative with explanatory force. The mere incantation of unprecedentedness cannot short-circuit that much broader historical inquiry. By examining the broad sweep of American history, this Essay has sought to combat the presentist tendency to take current, familiar arrangements as preordained or natural consequences of hardwired institutional design. Thinking about what political interactions have produced what outcomes across time enables us to evaluate how such interactions in the present are likely to play out. And taking the issues at a high level of generality -asking about legislative obstruction and about the relative balance of power between the President and the Senate in getting nominees confirmed -allows us to think through how specific procedural tools and mechanisms are used to achieve the ends of the political actors, rather than getting caught up on those tools and mechanisms themselves. These narratives of course do not answer stilllive questions on topics such as the future of the legislative filibuster, 265 the future of senatorial courtesy, 266 or the posture other political actors may take toward the Court in the future, 267 but they do give us a broader context in which to situate these questions, as well as some assistance in thinking them through. For those reasons, I find them to be persuasive accounts of the past for the purpose of understanding recent controversies over judicial appointments. Within this broad temporal and substantive frame, it is possible to situate the events of recent years. Other accounts -ones with narrower temporal or substantive
265 See supra p. 110.; see also CHAFETZ, supra note 6, at 300-01; Chafetz, supra note 111. frames -may make recent events appear to be outliers, even unprecedented. Political actors describing the moves of their antagonists therefore have an incentive to apply a narrower frame -and, as Part I demonstrated, apply it they do. But that narrower framing also runs the risk of impoverishing our understanding of American politics and depriving us of the resources with which to engage the issues of the present moment. When confronted with a claim in constitutional politics that some actor is engaged in unprecedented behavior, then, the first question we should ask is: Under what framing of the past? And the second question should then be: Do we find that framing of the past to be helpful? Does it illuminate more than it obfuscates? If so, we should be willing to draw conclusions from it. If not, then not. There is, after all, plenty of precedent for unpersuasive claims of unprecedentedness.
